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intarnationsl 1egal concept which not only protects the personal righis of artisis

couniry Lo country, but they all essentislly provide means for 3 oreator in
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have had a difficull time acknowledging. 'Y Perhaps the strongest resson for
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thetr resisiance iz the bases of their copyright laws. As dizcussed at the

has been described as "practical and commercial,” whereas copyright laws from

the Soviet Union and France appear to be more "idealistic,” dus to their birth from
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usi of regording, filtn, brosdcast, cable, examination questions, parlismentary o
judicial proveedings, Roya! commissions, stetulory inguiry, industrist design, and
scts permitted undsr the assumption thet copyright has expired. 7

The United Kingdom also tonteins a right that is related to attribution, but
is not included specifically fn the Berne Union; this is the right of False
Attribution. The concept of false attribution can be defined as protecting 3
person Trom not having @ “work falsely attributed” ta him as sither author ar
direcior® fn the past thisrs tiave béen two mesns tuy ehich British salrjects
could have rectified this situstion. 17 due to an infringement of this right the
pyblic thinks that they are "getting a known suthor's work in the coursa of trade,”
then the offense of Passing off is applied. This 15 @ comrmon Taw revedy K 18
syatiable Tor use by “anyone whose business, goods or {rading siyle are so closely
smulated by a competiter a5 to confuse the public or to Tead the public to assurse
1het thers is some connection betwasn them when thers is not 30 fin the case of
passing off, the defendant must prove that he has 3 substantial snough reputatiop

1o be harmied by the Talss ptiribut] AT P00 St be QemamAraAl LR
is & “hadge of recognition” by which the reputstion is founded. in the case of
Hierary and artistic wark, this badge may be considered Lo Tie in the wark,
performance, oreven in 8 "character” from :&ﬁ:ﬁgﬁ:gﬁ The second cutlef invalves
the work being of such poorquatity, that the suthor or director's reputation is

J/ Vewered. 1T his ia the case, then the author can sug for damages > Underthe
new copyright Jegisletion this commercially based remedy has been exlended as 2
personal right of authors and dirsctors nol to heve s litersry, dramatic, musical
or artistic work either "express or impiied” {alsely as their o TS gl
fnfringed when a work, falsely attributed, is distributed publicly, sxhibited,

455 1t aizomay be infringed if dealt with in & business

 performed, or broadesst
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includes "selling or letting forhire, affering or exposing Yor sale or hire,

guhibiting in public, or distributing,” snd it includes adapiations and copies
Talsely attributed ™ in each of the acts of false attiibution Tisted above, the
infringement applies if the person knows or has resson to belisve that thers s
sueh an atiribution. This, Britain has token the Berne Concepts ghd
generalizations and specifically definad them for their swn bepefit and use by
their authors and directors,

inthe United States the right o atiribute authorship firsi appedrs in
federal tegisiation as receitiyas 1990, in response to the U5, jnining the Barne
Unfonoof 1971, As stipulated earlier, ihe United Stetes has been refuctant in the
" past togive official notice 1o these rights. Hever the Tess these rights now
sppear in section 1084 of chapter 17 of the United States Code governing
conyright, and have been referred to a5 the Yisual Ariists Rights Aci gf 1890
Undar this provision an author v granted the right "to claim authorship of that
work”™ and "o prevent the gee of his or her name as the author of any work of
visual art which he or she did not create.”S Hefare i‘hﬁ}fﬁr an author to sssure
these righfhe had to stipulete them in contract, 39 at Teast & far as attribution

of authorship was concerned. As for the right not 1o he eradited with a work that

orie did nat Smmit, this has spoeared in the farm of a pravision of the Lanhsm
Ak, the federal trademark law, which prohibits works from being given a "false
designation of origin,” and gives the right 1o pursus "civil sotion.., by any person
who beligves that he is or is likely to be damaged by the use of any such Talze
deseription or represeatation D0 in a case batore the Supreme Court, Dodd v, Fort
Smith Special Schont Dist. o, 10081, 1t was getermined thet this clause Aot enly

covers trademarks, buf anyg situation "to protect the consumers or any person who



5 Hkely to be damaged by 1ts use from » false desighation of origin-®2 This eose
inwolved o bogk being felsely atiributed to the wrong author. Inanother case, a
concept similar to the United Kingdorm's "Passing- of " was used . This cass,
Sraith v Montorn, invelved Bnh actor whoss name was replated with sngther's in
the fibm credits, when i1 was distributed in the United States. The court found
this as a vislation of the Lanham Act and they relied on what is called reverse
palming o11; this contept i3 conduet where an individual purchaszes & good and
replaces the name on the good with his own.53 These rights, therefore, have
guisted in this country, bt they have never before been official Iy claimed. Ag
stated in the Dodd case, the courd has previously “rejected the wiew that an
individus! had a "'i’bé&'f‘t‘g o ﬁf*tigﬁirtg interest in their reputstion” ﬁ%_'jf‘éﬂ & the

defined under the new ;%ﬁ_gf}s;-‘iﬁm o as
{1} 4 painting, drawing, print, or sculpture, sxisting in & single
copY,. g limited edition of 200 copies or Tewer that arg
signed and consecutively numbered by the-author, or, intha
case of & scyipture, in multipie cagt, cerved, or ?abmatgzi
seutptures of 200 or fewer that sre consecutively numbered by
the ﬁmﬁar a?iﬁ bear the signature or other identifying mark of

A stil) msitmrmmc image produced for exhibition purposes
unly, sxisting in  single copy that is signed by the auther, or in
# limited edition of 200 copies or Tewer that ere signed and
consscuiively ntimbered by the dothor’ &5

{Mots thel in this peper the term "work™ is squivaient 1o the shove definttion of &

visual work of art, but only inreference to the US. legislation) Thiz is a muth
ritire warrov perspective on what works are protecied than ander the United

Kingdom's legisletion. As with Britein, there are exceptions Lo this definition.

The act doss tigt cover:
sy pozier, map, giobe, charl, technicel drawing, disgram,

0



model, applted art, motion piciure or other audiovisual work,
bk, magazing, newspaper, periodical, data base, slectronic
information service, electronic publication, or simitar
publication;. any merchandizing itemi..; any work Tor hire; or
ang wm*k not subject to the copyright proteciion under this
title™

Acoording to the cepyright code, & work Tor hirg is” & work prepared by an
emplogee within the scape of his or her emplogment,” or “a wark specially ordsred
or commissioned. {f the parties eupressly agree in a writlen instrument gigned by
them thet the work shell be considered & work made Tor %-'s-‘.:ra‘.:“f“ Also listed
with this definition is s Hel of materials that Tall under the concapt of "work for
fire” il reads Hkeths list of exceplions tovisusl arl. In facl in 5 case before
tha Supreme Ei?ﬁ?‘t Compuinity For Creative Non-Yiolence V. Refd, a commissioned
~giztue wes declared nol Lo be o type of work thel would fall under & work for

/ hire. 55 how these works inat do fall under the Visual Aris Act still require o
writien agre éﬁf@feﬁt‘ &% works for hire o be escluded from protection, uniess they

j are crested as o result of wﬁ%’.ﬁigmaﬁfgtmi is permanant and not for the sole

nurpise of g special pro ;“é;:'-i | it 1& interasting to note how Jimited the definition
of visugl arisis inthe U8 iﬂ Sﬁmﬁﬁﬂaﬂﬁ £ the Hst of works that f81] under the

UK.'s Morsl Rights Act. Both do exclude some form

of work Tor hirs, news,
magazines, compiled works, computer programs, movies, and designs. (Since
miovies are excluded by the U.5., directors do not have these rights in the Usited
‘States) 11 is also significant thet the U5 code excludes any "reproduction,
depiction, partraysl, or other use of o work in, upon, or in any connection with any
item described” In the code &5 8 "work of wisual art” from this ré@s;,ﬁﬁi,ég while the
LK. includes a-ésﬁg@ia’tifﬁﬁg of certain works  And finally that in both cases thess

“righits are the solQuner ot the aithar or co-guthiars, regardless af who awns the

copyright. kL But the UK. reguires an assertion of these rights, whils the U35,
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the author "in the sges of right thinking members of the public™ " The author
could aiso have protecied his right through contraciual agresment; this vwas the

could deleis a line from a piay . The coniraciusgl sgreement involved stipulated
that the author could ooject 1o any form of siructyral aileralion The courd
agresd with the author, especially eonsidering the fact that the BBC only had 3

limited Hcense ower the play, and not an assignment {ownershipg = Up until the

T

= ey - - E -
uld vary in how much the
4

acts which are primarily incorporated upder the presant fegisiation as derogatory
treaiment are as Tollows
ial In the cas ?eram dramaiic or musical work- ihe
cornrmercial £ ger?urﬂmm 2, broagoasting or
rable transm y traatment of the work, or
the izsue 1o th a film or sound recording of
gr including a FE‘:*U’;‘EE‘*“?_ of the work.
0} in the cass : {other than a buildingi- the
commercial publication or ey ﬁij tion in public of a derogatory
treatment of the work, sr the broadoasting or cable

transmission of a visual ima;,.: ;:sf a deragatory treatment of the
wiork, of the showing in public of, or issus io i
coples of, a f'i i inciuding & 5‘1‘-—2433 mage of a derogatory

iciin ihe cace of z::mjﬂ’ for & building, a sculpiure or g waork

af artistic }2?‘3f§3¥ anship- aiso the issue to the public of

copies of a graphic work representing or & ohotograph of 2

derogatory treatment of the work

(d} in the case of a byl z:hmr ﬁ the architect is ideniified on
Hdi t iz the t of derogatory treatment, he is




public,

if} the case of & film- also, slong with the 7ilm, the playing
in public, broadeasting, cable transmission, or issue to the
. =31 8 derogetory ireaiment of the
sound-track. 7 |

1t is also an infringement i1 works pessessed in the sourse of business, sold,
hired out, offered or exposed for-sale or hire, in the course of & business
eahibited or distributed in public, or nther distributions” thet affect prejudicielly
the honour or reputation of the author or director"and 1771 is known, or there
BFe reasons 10 believe, thet 11 or the copy has received derogatory trestment and
has been, oris likely to, foll under one of the primary infringement of the right 1o
shisct 4o derogstory treatment 50 A1) of these conditions extend to parts as well
as the whole of awork. i & part thet has recelved derogatory treatment may be
falzely attributed to the suthor of the whole, then this right extends to that
part.5! The works considered to fal under the Infringement of the right to
abject to derogatery ireatment are very similar to what falls under the right 1a
atiribution, in the LK.

Az with the right of attribution in the UK, there are works that are

excepiions 1o the right of integrity. These sxceptions include “computer-
generated work,” “works made for the "pirpose of reportingcurrent events, lend]
e acts permitied in relalion Lo copyright because of authorized sssumptions that

i i excludes newapapers or other

copyright has expired "2 The righ
periodicals, compiled works of reference (either made Tor the purpogs of
publication in or roade evailable with the author's permission for such o
publication) “put in the case of derogstory treatment this exchision extends
further to subssouent expioitation elsewhere witheut any modificalion of the
published version ‘5% Also excluded from derogatory treatment are any actions

taken to aveid the meking of an oTfense or to comply with statulory law, provided



that amy such actions are prominently indicated, and that the action is 1abeled as
Hatng tieen done without the suther or dirsctor's consent B Under certain forms
of warks, the copyright can make alteralions, regardiess, unless the author is
identified. Bul even if tdentifing, thers are no Infringements in the case of these
works, if there is sufficient labeling that the aiterations were made withaut
consent. Among these excluded works are works whose original copyrights rest
inthe smploger's hands of the authoror direcier (like the work for hire clause
of the 115, or an international srganization, or in which the govermment holds the
aﬁﬁgﬁgﬁiaﬁs Again, note the similarity with the UK s exceptions to the right of
attribution.

1% 15 significent 1o note here thal anaepect of the right io integrity inthe
UK, the right io object o:derogatary treatment, tes & clausse connected o 14
which is isted under the right to object io false stiribution. This is the concept
ihat works in the course of business, having been altered after parting from the
author, thal are etiributed s being unsitersd, and eopiss of altersd works
accredited as Deing copigs o7 an unaliered work, with knowledgs or suspicion of
sltergtion, are infringements of the right to object to both falee attrition and
deregatony s‘raa?mam‘% Thare must be shoespress or implied representation that
there has not been any elieration= "il is not enough merely for the work 19 be
rocognizalie as being by the artist,” Tor there to be an infringement.
THE LK. S0LE RIGHT; FILMS AND FICTURES

“The Urifted Kingdom has stepped beyond the generslization of the Berne, but

this time they have done more than include a right that fails under & right of the
Paris Act; they have created a:new right of privecy for photogrephs and Tilms,
Hnder this right, @ person who commissions a photegraph for privete and domestic
purposes, of the-making of @ ity i which copyright has teen granted, has the

15



right not 1o have copies issued, the work exhibited, shown, broadeaste ar ina
cabls programne. The right 15 not infringed in the instance of incidental
inslusion, periiementary and judicial proceedings, Royst Commissions and
slatulary authority, anonymous or pseudonymous works, or acts permitisd with
the sssumption that copyright has expired 58 Thus in the case of photos and
Titms, the employer in essence owhs the copyright, hot the crestor o artist. The
terms of this right are the seme 85 for the other rights under LK. legistation.
_Tﬁi:%if;; right covers a pari, as well a3 the wholse, of the wiork. 1 does pot aoply to
@ﬁﬁiss or films made before the 1988 Act wescommenced. And an "infringement
is actionable as & breach of statutory duty owed to the person entitled % Thus,
the United Kingdom has created their own artistic right that {5 neither in the
Berne agreement, nor in Unifed Steles iegisistion.
BIGHT OF INTEGRITY: 1N THE US,

wiileihe United States may not posses the British right o privacy act for
il and photographs, it does protect works Trom "any intentional distortion,
mutitation, of modification.., and. preventle] any destruction of & work of
recognized stature, and any intentional or grossly negligent destructionof that
work: %Y this is the right of integrity. (Dbserve that It must be & work with

" “recogaizable stature.” This is not stipulsted in British fegisistion, hough i is

assurnad that the srtist must have a “reputation” Lo defame for infringement fo
peour) Until recently, 1t has been the apinion of the courts of the LS. thet 11 en
artist wanted to assure that his rights were protected, he should ssek
contractusl agresments stipulating these rights®! An importsnt trial case
nyplving the eoncept of inteqgrity, was an injunction sought by Menty Python
against a {elevision station that intended 1o brosdoast editsd versions of three of
s ﬁfﬁg?ﬁm% The network had received permission to broadoast the programs,

L
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bt HMonty Python contended that the right to protect the works from mutilation
had not been walved awal in any agresment. In the spinion of the court, the
cancepl of droft moral wes stipulated as the Yegal cigim of Montg Pythun. [ was
defined ag foclnding “the right of the artist to have his work sttributed to him in
the form in which he created #1.°97 The court used the Lanham Act of trademarke,
using the concept thet & vislation ogeurs If " representation of ¢ product,
although technically irue, crestes & false impression of the product's ari;giiﬁ;"’;“?‘”
This iz a misrepresentation that could injure business or personal reputation.
The court also recogivized thet due to the inability to reconcile the economic
basis of copuright Taw with "the inebHl iy of artistis to obtain retistl for
misrepresentation of their work to the public on which the sriists are Tinancially
dependent,”?> the courts have had to rely on theories outside of copyright
tegislation to grant artisis’ relisf from misrepraseniation. These other theories
include the Lanham Act, contract law, and the protection Trom unfair
competition >0 Hers it is important to note, that thatgh the court in this
instance recognized the artist’s moral right 1o integrity, i does not guaraniee
this right. Now with the nev legislation, whether the right exisis is no longer a
guesiion lofl hanging for the courts 1o muse over. This case was anexception,
d notyat the time it went to court, the rule. Thus the current legisiation was
gricial to insuring that in the future the courts would exatnine and protect this
right.

Azwith the right of stiribution, there are exceptions io what i coverad.

course excluded. But specifically there are three permitied setsof

circumstances of lgss of integrity stipulated under the Yisual Artists Righis 4ct

af 1990, First, "the modification of & work of ¢isus! art which is o resyll of the

17



passage of thne or the ipherent nature of the materials” is sllowed. Secand,
"the modification of a work of visual art which is the result of
consereation, or of the public presentation, including Hghling
and placsment, of the work 1 not ¢ destruciion distortion,
rutilation, erother modification... untess the modificetion is
taused by gross negligénce.”

And third, any "reproduction, depiction, portraysl, or other use of ¢ 'work™ as
defined under “work of wisus! art” is not an infringement of the right of
§§=%fﬁ'§£?§51f_g,§? Thus again, the U5 excludes adapiations, while the UK. inchudes
them under protection. Thus, the US has brought itsowe brand 1s the concept of
the right of integrity under the Berne Convention.
DURATION OF RIBHTS

?&ﬁfz"ﬁﬂ% gzaga% witMevaming s concept that both the United Siates and the

“United Kingdom consider Tn regard to the moral rights of artists thet-theu-he

5, the duration of the rights. Recsll thet under the Berne agreement of

termination of sconpmic rights after the death of the guthor. Under the United
Kingdom's Tegiglation the ferm of droit moral is, in sccordence with the Berns
Hnion, 10 the termination-of copyright. This term ig covered by a1l moral righis
under the UK. copyrighi Taw, except Talse sttribution. This right sxists for
{wenty ysars sfter the author's death.?Y After the death of the author the right
mays be baqueathed to someons specificelly. 1f there i3 no such direction and the
copyright ¥s part of the sstate, then the right pesses wilth the copyright. 1f
neither is the case, then the right is "sxerciseble by lthe suthor's] personal
rﬁ@'ﬁsaﬁtﬁi_izgs&a;ﬁg i1 the eatate copyright falls 1o more than one persen, sach
pussEsses the right o assert or Implement the euthor's maral rights. 17 one
waves these rights, 1 does not limit the rights of the other. Any stipwlations
concerning the suthor's rights before death are still binding pest.mortem. Any

8



infringernent of the moral rights are setionable by the euthor's personal

represeniatives, and anhy demaeges collected shall become part of the sstate, 100
The United Siates has taken & stightly different perepective on the concepl of the
disration of what the US: Legisiation has stipuiated a3 the rights of "visesl
arifgis” if the works were created before implementation of this legisiation,
then the terms of the rights are until the desth of the author, and no further, if

“iha 1itle has not bees past from the ﬁﬁ‘%ﬁﬁ;}fs: hends, a3 of the Implementation of
the Act, then the rights Tast for the duration of copyfight. If the work is jointly
owned, then the rights endure for the term of the Hife of the last surviving author.
A1 rights run to the snd of ihe colendar year in which they would ntherwise
gxpire. 101 Owerall, ooce the author dies, then so do his righis to the moral
intagrity of ki work, in the United States, while the UK ollew for the rights to
extend until copyright termingtes,
WAIVER TF RIGHTS

How we eome Yo an issue of the new Tegislation of the US and the UK.

wehich demanstrates thelr mutual historical connection ag @ basis Tor copuright, 8

~ need of sconomic protection has been the sesd of copgright, and mot moral right

protection. This concept 18 the addition of ap abitity forauthors, however they
are siipulated, as having the right o waive their rights. Under both systems, the
creators of works may by weiting, in 8 copyright agreement, or by contract, deny
their rights 1o atiribudion, 1o integrity, or any mors! rights that fall withinthe
stiputations of these countries individusi mers! right Tegislation. Though these
rights sre not assignable, they are waivsble. 192 Thus, both cointries have & back
door for escape from the moral righis of authors. This waiverability, alang with
the UK's requirement of assertion of rights, seems to portray o lack of
snthysiasm tnoboth countries to honowr the moral rights stipulated ih their new

.y
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legistaiion. it sesms to show a preference for what is commercially convenient.
In tm: end, whethsr 1his Tegistation warks, will depend on the insistence of the
artists pursuit of contractuat agresment that d not waive these rights 102

i COMCLUSION

This paper in & sénse has come Tull circle, for despite the United States and

ihe United Kingdom's ohvious differences in how they each define what falls under
their respactive moral right legisiation, neither can escape their shared history.
Thus, bath have allowed Tor means for rights to be waived thal might. in any way
. effect the sconomic Tabric. And surprisingly, the British system is almost as
restrictive as the United Stetes system. For though the U5 mag protect only
"wisual” arts, the British do not even possesithese rights unless they assert them:.
Because of the relative youth of both of these sets of legislation, it iz difficull
10 eccess their effect, strengths end weaknesses. !t should prove interesting to
see just how much they fruly protect rights, and how much they reslly serve as

just move legislative red tape.
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